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Stay Updated on Industry News

and Trends!

Visit our blog:
www.constructionlawinsights.com

A publication of the Hahn Loeser Construction Practice Group

A national construction practice — Over 30 professionals, across 6
' offices throughout the US, specializing in every aspect of

'.;Q construction law.
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Today’s Agenda:

v OSHA guidance on preparing
workplaces for COVID-19

Recording Requirements for COVID-19

Employment Law Issues related to
COVID-19
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OSH Act of 1970

“To assure safe and healthful working conditions for
working men and women; by authorizing enforcement
of the standards developed under the Act; by assisting
and encouraging the States in their efforts to assure
safe and healthful working conditions; by providing
for research, information, education, and training in

e field of occupational safety and health.
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OSHA Guidance on Preparing for
COVID-19

https://www.osha.gov/Publications/OSHA3990.p
df

 General guidance for all employers
* No new mandates or enforcement guidelines

» Suggested best practices based on general knowledge
of infectious disease


https://www.osha.gov/Publications/OSHA3990.pdf
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How do I protect my company?

Develop an Infectious Disease Preparedness
and Response Plan

« Determine potential exposure sources
» General public?
* Customers?
» Co-workers?

» Non-occupational risk factors
» Workers individual risks
» Then assess what is necessary to address those risks
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How do I protect my company?

Implement Basic Infection Prevention
Measures

« Regular hand washing/access to sanitizer

 Stay home if sick

« Educate on and encourage respiratory etiquette

 Tissues and trash receptacles
« Measures to increase social distancing
« Don’t hand off equipment (phones/radios)
 Sanitize workplaces
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How do I protect my company?

Develop a Policy and Procedures to identify and isolate
sick individuals
« Prompt identification is key
 Inform workers and encourage self monitoring
» Reporting policies and procedures
* Symptoms
« Contact with symptomatic individuals

* Isolation procedures

 Identify an area to quarantine

» Restrict access

» Protect workers in close contact with individuals in quarantine
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How do I protect my company?

Monitor Subcontractors and Suppliers
» Require adherence to COVID safety policies

* Ensure monitoring of subcontractor and
supplier employees

* Enforcement is key!

» An ill person is a safety risk on a job site
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Workplace Controls

« Engineering Controls: these are
mechanical measures that do not rely on
employee behavior

 Administrative Controls: these are
policies and procedures that depend on
employee compliance for effectiveness
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Engineering Controls

« Barricades

« Increased ventilation

High efficiency air filters
Demarcation of six-foot separation




9 _» A\ FOUNDATION software 17\ \

1920-2020

Administrative Controls

« Encourage sick workers to stay home
« Minimize contact among workers
Stagger shifts/trades

Up-to-date education and training
* What PPE is required
« Howtouseit
 When to use it
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Personal Protective Equipment

Examples

* Gloves
Goggles
Face Shields

Face Masks
Respiratory Protection
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OSHA Standards

Nothing specific for COVID-19, but two key standards
likely apply:

« PPE standards
* General Duty Clause
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General Duty Clause

Section 5(a)(1) of the Occupational Safety and Health
(OSH) Act of 1970, 29 USC 654(a)(1), which requires
employers to furnish to each worker “employment and a
place of employment, which are free from recognized
hazards that are causing or are likely to cause death or
serious physical harm.”
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Classification of Risk

« Very High: High potential for exposure to known or suspected
sources of COVID-19 during specific medical /laboratory
procedures

High: High potential for exposure to known or suspected
sources of COVID-19

Medium: Jobs that require frequent and/or close contact with
people who may be infected but are not suspected to be infected

Lower Risk: Jobs that do not require contact with people known
to be or suspected to be infected AND do not require frequent
close contact with the general public
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Suggested Controls (Lower Risk)

* Engineering Controls:

| e None recommended

 Administrative Controls:

e Monitor public health communications about COVId-19
and provide employees access to this information

« Collaborate with workers to develop effective
communication methods
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Suggested Controls (Medium Risk)

* Engineering Controls:

| e Install barriers

 Administrative Controls:
 (Consider face masks

e Monitor public health communications about COVId-19
and provide employees access to this information

* Collaborate with workers to develop effective
communication methods
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OSHA Recording Requirements —
COVID-19

OSHA has issued interim guidance to its CSHOs regarding
recording requirements for cases of COVID-19 as an occupational
illness. To trigger these requirements, the case must meet three
criteria:

.t
.t

he case is a confirmed case as defined by the CDC

ne case 1s work related; and

he case involves one or more of the general recording criteria



9 » A\ FOUNDATION software 17N\ \

1920-2020

Criteria 1 — Confirmed Case

A confirmed case is one where the employee has at least one
respiratory specimen that tested positive for SARS-CoV-2, the virus

that causes COVID-19.

https://www.cdc.gov/coronavirus/2019-ncov/php/reporting-pui.html



https://www.cdc.gov/coronavirus/2019-ncov/php/reporting-pui.html
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Criteria 2 — Determining Work

HA
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Relatedness

The criteria for a case being work related are set forth in 29 CFR
§1904.5.

An illness is considered to be work related if “an event or exposure
in the work environment either caused or contributed to the
resulting condition or significantly aggravated a pre-existing injury
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Criteria 2 — Determining Work Relatedness

OSHA has provided additional guidance on determining “work
relatedness” setting forth two circumstances that support a determinate
that the illness is work related:

HA
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There is objective evidence that a COVID-19 case may be work-
related. This could include, for example, a number of cases developing
among workers who work closely together without an alternative
explanation; and

. The evidence was reasonably available to the employer. (Includes
information given to the employer by employees, as well as
information that an employer learns regarding its employees’ health
and safety in the ordinary course of managing its business and
employees.)
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The recording criteria are set forth in 29 CFR § 1904.7.

An employer must consider an injury or illness to meet the general
recording criteria, and therefore to be recordable, if it results in any of the
following:

* Death

« Days away from work

« Restricted work or transfer to another job
* Medical treatment beyond first aid
 Loss of consciousness.

A significant injury or illness diagnosed by a physician or other
licensed health care professional.
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OSHA Key Message — Focus on Hygiene

The general message is to focus on hygiene rather than determining
work-relatedness

Memo to CSHOs on enforcement procedures:
https://www.osha.gov/memos/2020-04-10/enforcement-

guidance-recording-cases-coronavirus-disease-2019-
covid-19



https://www.osha.gov/memos/2020-04-10/enforcement-guidance-recording-cases-coronavirus-disease-2019-covid-19
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Considerations

«  Employees who come to work and should
«  Employees who come to work and should not

Employees who do not come to work and
should

Employees who do not come to work and
should not
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and Should Not

* Continually and consistently communicate that
employees who have symptoms must stay home

Ensure that employees are conducting daily
symptom assessment

Plan your response to asymptomatic employees

with exposure to person with suspected or
confirmed COVID-19



9 » A\ FOUNDATION software 17N\ \

HAHNEN LOESER
LR Employees Who Do Not Come =\

to Work and Should @

« Communicate, in writing, work is available and
precautions taken

Apply time off

Be flexible, when possible

Consider legal responsibility to accommodate
disabilities

Report rejection of available work to
unemployment compensation authority
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to Work and Should Not

« Emergency Paid Sick Leave

» Family and Medical Leave Expansion Act

» State or local required leave

 FMLA leave

- Employer policy

« Accommodation of additional time off beyond

%what 1s allowed
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Up to 80 hours of leave, with job restoration, if employee is unable to work (or
telework) due to:

1. Employee is subject to a federal, state or local quarantine or isolation order
» Includes state stay at home orders if “but for” the order the employee
would be able to work
2. Employee has been advised by healthcare provider to self-quarantine
- Employee has, may have or is particularly vulnerable to COVID-19
3. Employee is experiencing COVID-19 symptoms & is seeking a medical
diagnosis

- Applies when employee is taking affirmative steps to obtain a medical
diagnosis, such as making, waiting for, or attending an appointment for
a test for COVID-19

4. Employee is caring for an individual subject to a federal, state or local
quarantine or isolation order or has been advised to a health care provider to
self-quarantine

« Immediate family member, a ﬁ)erson who regularly resides in employee’s
home, or a similar person with whom employee has a relationship
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Up to 80 hours of EPSL & 10 additional weeks
FMLA+ leave, with job restoration, if employee is
unable to work (or telework) due to:

- Employee is caring for a son or daughter if the
school or place of care is closed or the child care
provider is unavailable
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« Employee’s name
 Dates for which leave is requested

e COVID-19 related reason for leave and support
« Name of government entity
« Name of healthcare provider
* Person’s name and relation to employee

A statement that the employee is unable to work,
including telework
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« Name and age of children

« Name of the school that has closed or place of care that
is unavailable

» Representation that no other person will be providing
care for the child during the period for which the
employee is receiving leave

« Statement that special circumstances exist requiring
the employee to provide care for a child older than 14
during daylight hours
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« FMLA required paperwork does not apply to
EPSL or FMLA+, but can be used

FMLA+ counts toward employee 12 week FMLA
entitlement
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