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Today’s Presenters

Cornelius F. Riordan

Cornel ius “Con” F. R iordan concentrates h is pract ice in the
areas of contractors, suret ies and lenders in both l i t igat ion
and transact ional aspects of construct ion and surety law. He
has tr ied cases to verd ict for contractors and suret ies as wel l
as represent ing them in appeals in both state and federa l
cour ts. He also has extensive transact ional exper ience,
inc lud ing preparat ion of construct ion contracts, construct ion
loan agreements as wel l as documents in default and
terminat ion cases, workouts, f inanc ing of pr incipals, asset
sales and acquis it ions. As par t of Con’s construct ion pract ice,
he has par t ic ipated in mediat ion and arb it rat ion proceedings.
He is a member of the ISBA Construct ion Law Sect ion Counci l
and Insurance Law Sect ion Counci l , member and past
pres ident of the Society of I l l ino is Construct ion Attorneys
and member of Amer ican Bar Assoc iat ion’s F idel i ty and
Surety Law Committee and Forum on Construct ion Law
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Today’s Presenters

Samuel H. Levine 

Mr. Levine is of counsel to Downey & Lenkov LLC. He

concentrates his practice in the area of construction

law. His cl ients include contractors, subcontractors,

developers and lenders. Samuel has tried and

arbitrated construction law cases. He is also a former

chair of the Il l inois State Bar Association Construction

Law Committee now known as the Construction Law

Section Counci l and currently editor of its newsletter.

Samuel also practices in the area of real estate

l it igation focusing on real estate disclosure and title

disputes.
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Agenda

• Substantial vs. Final 
Completion

• Certificate of 
Occupancy

• Warranties 

• Insurance 
Considerations at 
Project’s End
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Introduction

As the project nears completion, the

owner must consider the milestones that

must be accomplished before use and

occupancy of the fished product can be

enjoyed. Today, we will provide you with

information to consider when wrapping

up the project.

Understanding the Concept of Occupancy January 24, 2024 5



Substantial 
vs. Final 
Completion
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T H E  S I G N I F I C A N C E  O F  E A C H  T O  T H E  

C O M P L E T I O N  O F  T H E  P R O J E C T



Substantial Completion
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Substantial completion means that the building has progressed to the point

where the owner can occupy the house. When the contractor feels that the work

is substantially complete, the owner or architect is notified.

The owner or architect then inspects the work, and, if appropriate, issues

a Certificate of Substantial Completion or similar document. The architect

should not issue a Certificate of Substantial Completion unless the work

conforms to the contract and, if the municipal codes or regulations so provide,

the municipality has issued a certificate of occupancy after inspecting the

property.

14 Il l .  Prac.,  Real Estate § 6:58 (3d ed.)



Substantial Completion
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The owner may occupy the home (or portion thereof) when it is

substantially completed, subject to requirements of public authorities

(such as obtaining a Certificate of Occupancy as required by all

municipalities in Illinois), and insurance limitations, if any. The contract

should provide that occupancy by the owner does not constitute

acceptance of work that does not conform to the contract. The owner

should be sure that the necessary homeowner's insurance is in effect

before the owner takes possession.

14 Ill . Prac., Real Estate § 6:60 (3d ed.)



Substantial Completion
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“(A)n honest  and fa i thfu l  per formance of  the  contract  in  i t s  mater ia l  and substant ia l  par ts ,  wi th  no 

wi l l fu l  depar ture f rom,  or  omiss ion of  essent ia l  e lements  of  the  contract”

Fo lk  v.  Centra l .  Nat .  Bank & Trust  Co.  o f  Rockford 210 I l l .  App.  3d 43,  46-47.

Essent ia l  e lements o f  the work have been completed so that  owner  can use work as  in tended

Incomplete,  d i f ferent,  or  de fec t ive par t  o f  the work must be  minor  or  un intent iona l .

“Substant ia l  Complet ion is  the  s tage in  the progress of  the Work or   when the Work or  a  des ignated 

por t ion thereof  i s  su f f ic ient ly  complete in  accordance wi th  the  Contract  Documents  so that  the  

Owner can occupy or  ut i l ize the Work for  i t s  in tended use.”

Substant ia l  Complet ion  AIA104 -2017

“When the Contractor  cons iders  that  the  Work,  or  a  por t ion thereof  wh ich the  Owner agrees to  

accept separate ly,  i s  substant ia l ly  complete,  the  Contractor  sha l l  p repare and submit  to  the Arch itect  

a  comprehens ive l i s t  o f  i tems to be completed or  corrected pr ior  to  f ina l  payment.   Fa i lure to  inc lude 

an i tem on such l i s t  does  not  a l ter  the  respons ib i l i ty  o f  the  Contractor  to  complete the Work in  

accordance wi th  the  Contract  Documents.”`

AIA 1507 - 2017 Sect ion 15.  6.2



Substantial Completion
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Absent a contrary contract provision, substantial completion 

triggers:

 Contractors right to payment of the contract balance less 

reasonable amount to complete punch list items, Mason v. 

Griffith, 28 Ill. 246, 255 (1917)

 Contractor’s warranties

 Cessation of any liquidated damages.

With certificate of occupancy, owner’s right to occupy and 

use the house/project.



Final Completion
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The A201 addresses three (3) types of completion: (1) substantial completion, (2)
partia l occupancy or use, and (3) f inal completion.

On occasion, it is necessary for the Owner to use part of the project prior to Final
or even Substantial Completion. So long as such occupancy or use is consented to
by the insurer and authorized by the public body that provides certif icates of
occupancy, the Owner may occupy or use any completed or partial ly completed
portion of the Work. A201, Art. 9.9.1. While such partial occupancy may commence
prior to Substantial Completion, the Owner and Contractor must accept in writing
their respective responsibi l it ies for payments, retainage, security, maintenance,
heat, uti l it ies and damage to the Work. A201, Art. 9.9.1.

If there is to be partial occupancy or use which occurs prior to Final Completion the
Owner, Contractor and Architect must inspect the area to be occupied or used in
order to determine the condition and progress of the Work. A201, Art. 9.9.2.
“Unless otherwise agreed upon, partial occupancy or use of a portion or portions of
the Work shall not constitute acceptance of Work not complying with the
requirements of the Contract Documents.” A201, Art. 9.9.3.

24 Il l .  Prac., I l l inois Construction Law Manual § 6:13 (2022 ed.)



Final Completion

One of the most important issues in a construction project, including a new
home purchase, is to ensure that construction items that are not completed
or have not been completed correctly prior to the closing are in fact swif tly
completed or corrected thereafter.

In the sale of a new home, the contract usually provides that the buyer is
entitled to a pre-closing walk through during which the buyer develops a
list of items to be corrected, called the “punchlist.” In addition, the
contract may call for an additional punchlist to be submitted to the builder
within a certain short period of time after the closing.

The developer may run into a “time crunch” in preparing a unit for closing,
especially in a multi-unit development. The workers may be instructed
literally to f inish interior walls, install cabinets and mirrors, plaster, install
baseboards, f loor coverings, l ight f ixtures and appliances, and paint, within
two or three days. The pre-closing walk through should be as close to
closing as possible to be sure this f inal work is properly done and
completed.

14 Il l. Prac., Real Estate § 6:105 (3d ed.)
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Final Completion

Once a Contractor considers the Work to be “f inally” complete, the Contractor requests
a f inal inspection and prepares a f inal Application for Payment. A201 Art. 9.10.1. If the
Architect determines that the Work is acceptable and the contract has been fully
performed, the Architect issues a Final Certif icate for Payment. Prior to f inal payment,
the Contractor must provide the Owner with:

a. an aff idavit that all bil ls have been paid;

b. a certif icate that insurance is sti l l in effect;

c. a written statement that the Contractor knows of no reason the insurance will not
be renewable to cover the period required by the Contract Documents;

d. a consent of surety, if necessary;

e. documentation of any special warranties; and

f. if required by the Owner, other data showing that all other obligations are
satisf ied. A201, Art. 9.10.2.

24 Ill. Prac., Ill inois Construction Law Manual § 6:13 (2022 ed.)
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Final Completion

The contractor must submit a number of other documents with the f ina l Appl i cat ion for Payment , inc lud ing the
fo l lowing:

• An af f idav i t genera l ly ca l led a “contractor 's statement ,” l is t ing a l l work done under the contract by trade
showing a l l pr ior payments and the al locat ion of the f ina l payment between the trades, and showing no ba lance
due other than the reta inage.

• Contractor ' s fu l l wa iver of l ien cover ing the cost of a l l work done and mater ia l suppl ied under the
construct ion contract .

• Subcontractor 's statements and fu l l f ina l wa ivers of l ien f rom al l subcontractors and supp l ie rs to the extent
they have not been suppl ied with ear l ie r payout requests.

I f a subcontractor refuses to furn ish a l ien waiver, as may be the case i f a subcontractor is rep laced on the job,
the contractor may furn ish a bond to indemnify the owner aga inst the l ien.

• I f the contract so prov ides , a cer t i f i cate ev idenc ing that insurance requi red under the contract is current ly in
e f fect and wi l l not be cance led or a l lowed to expi re wi thout 30 days advance not ice to the owner.

• I f the contract so prov ides , a wr i t ten statement that the contractor knows of no reason that the insurance
wi l l not be renewable to cover the per iod requ ired under the contrac t .

• The consent of the surety, i f there is a construct ion bond, to f ina l payment.

I f f ina l complet ion is mater ia l ly de layed through no fault of the contractor or because of a change order, the
contractor may obta in an add i t iona l progress payment as to the por t ion of the work completed.

14 I l l .  P rac .,  Rea l  Es tate § 6:65 (3d ed.)
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CERTIFICATE 
OF 
OCCUPANCY
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W H A T  I S  I T  A N D  W H Y  I S  I T  

R E Q U I R E D ?



A certificate of 
occupancy serves as 
proof that a property has 
complied with all 
standards and codes and 
is now fit for occupancy
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Certificate of Occupancy

There are several things that owners must do to obtain a certif icate of occupancy. For

instance, the work must pass all required inspections, which may include the following

rough and final inspections:

 Electrical Inspection

 HVAC Inspection

 Plumbing Inspection

 Fire Safety Inspection

 Mechanical Systems Inspection

 General Building Inspection

City of Chicago website - Certif icates of Occupancy

• Usual ly governed by municipal or county ordinance.

• Practit ioners should refer to the local ordinance for requirements of the jur isdiction
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Certificate of Occupancy

 Most permitt ing ordinances wi l l  designate the appl icant – proper ty owner or contractor.   Provide in the 

contract the par ty who wi l l  obtain and pay for the CO.

 The steps necessary to obtain a cer t i f icate of occupancy are governed by local ordinance.  The City of 

Chicago has the fol lowing requirements:

o S ubmi t  appl i cat i o n  fo r  cer t i f i cate

o S ubmi t  res u l ts  o f  bu i l d i ng  i ns pect i o ns

o The appl icant  must  schedule ,  be present  for ,  and pass al l  required inspect ions as  the work progresses .  

o The appl icant  must  use the onl ine Cert i f icate  of  Occupancy Appl icat ion to submit  technical  and 

contact  information when work is  near ing complet ion .

o The appl icant  wi l l  be  contacted by the Department to schedule  cert i f icate-of-occupancy-re lated 

inspect ions.  The Department of  Bui ld ings wi l l  a lso provide contact  information to schedule  required 

inspect ions with the Chicago Fire  Department,  F ire  Prevention Bureau,  i f  required.

o The owner must pay a l l  outstanding inspect ion fees and pick up the hard copy cert i f icate  of  occupancy 

before  occupying the bui ld ing or  a l lowing others to occupy the bui ld ing.

City of Chicago website
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Certificate of Occupancy

 Owner could be f ined if he /she occupies his /her new home without a

certif icate of occupancy

 Util it ies may require a CO to have a legal connection

 Insurance company may require proof of the certif icate of occupancy to

provide coverage for the property.

 Because it is an occupancy certif icate and not a storage certif icate, personal

property can be moved in ahead of occupancy. Owner/Buyer should arrange

to have stored property insured against loss even without a CO.

 Some jurisdictions may require a certif icate of completion for designated

improvements such as a garage, elevated patio /porch /deck or dormer.

 Some local governments require a certif icate of occupancy for construction

that changes the occupancy of the property or the way in which you exit

the property.
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Certificate of Occupancy

It is il legal to occupy or permit others to occupy a building or portion
of a building which requires a certif icate of occupancy before obtaining the
certif icate of occupancy or a partial /temporary certif icate of occupancy.

A certif icate of occupancy may be requested for other projects, including single-
family homes, but the request must be made online and approved before any
construction work begins.

City of Chicago website - Certif icates of Occupancy
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Certificate of Occupancy

Vil lage of Lombard

A Certif icate of Occupancy/Zoning Cert if icate is required prior to occupancy for all new

commercial buildings, new residential buildings, new tenant spaces, fire restorations,

new owners and change of business names. A Certif icate of Occupancy/Zoning

Cert if icate application must be completed in order to obtain a Certif icate of

Occupancy/Zoning Cert if icate.

Vil lage of Mt. Prospect

Single-Family Dwell ing Building Permits: No occupancy cert if icate shall be issued unless

and unti l the entire residence or residential structure or addition thereto shall have been

completed; and then, such occupancy cert if icate shall only be issued pursuant to the

ordinances of the vil lage.
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WARRANTIES
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W H A T  C O M E  W I T H  T H E  P R O J E C T  A N D   

W H E N  A R E  T H E Y  T R I G G E R E D ?



Warranties

Most, if not all construction contracts for the sale of a newly constructed
home or a home improvement project, contain express limited warranties
by the builder/contractor. Such warranties may include:

 One year workmanship and materials
 2 years systems, such as HVAC
 10 years of structural coverage

Such warranties usually limit obligation to replacement of defective work
and exclude all other damages.

Many new home builders will purchase warranty coverage from a third
party provider and assign to buyer.

Contract should provide that Contractor/Builder will provide
manufacturer's warranties for appliances, furnace, air conditioner, etc.
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Warranties

Every new house is deemed to be sold with an implied
warranty of habitability. Petersen v. Hubschman
Construction Co., 76 Ill.2d 31, 27 Ill.Dec. 746, 389 N.E.2d
1154 (1979).

The implied warranty of habitability was created to avoid
the harshness of caveat emptor and the doctrine of merger
where the purchasers of new homes discover latent defects
in their home. Board of Managers of Village Centre
Condominium Ass'n, Inc. v. Wilmette Partners, 198 Ill. 2d
132, 260 Ill. Dec. 203, 760 N.E.2d 976, 46 U.C.C. Rep.
Serv. 2d 412 (2001))
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Warranties

The builder normally includes language in the contract to the effect
that any implied warranties, including the implied warranty of
habitability, and any express warranties other than the builder's
limited warranty are disclaimed.

Assuming the disclaimer is valid, the intent of the builder is that the
purchaser must rely solely on the builder's express limited
warranties. The builder will rarely, if ever, negotiate the scope or
wording of a disclaimer of the implied warranty of habitability. The
buyer may be able to negotiate stronger express warranties,
however.

14 Ill. Prac., Real Estate § 6:111 (3d ed.)
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Warranties

A disclaimer of the implied warranty of habitability

must specifically use the phrase "implied warranty of

habitability.“

Board of Managers of Village Centre Condominium

Ass'n, Inc. v. Wilmette Partners, 198 Ill. 2d 132, 260

Ill. Dec. 203, 760 N.E.2d 976, 46 U.C.C. Rep. Serv. 2d

412 (2001))
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Warranties

The contract normally contains a clause excluding the

requirement that the builder warrant against or correct

certain types of flaws, such as bows in the walls that

are less than a certain size, nail pops and cracks in the

walls appearing after the closing, less than perfect

seals around windows, etc. The attorney should insist

on a provision for at least a limited correction period

after the closing as to such defects.

14 Ill. Prac., Real Estate § 6:110 (3d ed.)
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INSURNCE 
ISSUES
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W H A T  T H E  O W N E R / B U Y E R  S H O U L D  

C O N S I D E R  A T  P R O J E C T ’ S  E N D  



Insurance Issues

Homeowner’s Insurance

 The Owner should evaluate the amount and scope of casualty insurance
coverage so that the value of the home, as improved, is fully insured.

 Increase amount of coverage to match the value of the home as
improved.

 Failure to do so could violate mortgage loan insurance covenant

 The perils insured against should be reviewed. e.g., additional coverage
for water damage (usually by endorsement for an additional premium).
This is not flood insurance.
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Insurance Issues

Contractor’s Insurance

 The contract should provide that the Builder/Contractor provide proof
(declaration page from each policy) to the Owner/Buyer at time of final
payment or at closing that the bargained for insurance coverages are in
force and will be for the time period specified in the contract.

 Obtain identity and address of each carrier so that in the event of
claim, the Owner/Buyer can send claim notice to Contractor/Builder and
its insurance company.

 In the event of a claim, provide notice to Builder/Contractor and
insurance company as soon s possible.
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Thank you
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