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Hyper-risk environment requires precise contract desgn

By CRAIG OWEN WHITEAND in businessisfrequently
CALEB P. OHRN ermined by how effective the
terpriseisat identifyingand
managing risks. Risk, smply put, arises
from any factor, event, or occurrence
that hasthe potential to interferewith
adesired outcome. Busnesslawyers
help their clientsidentify, quantify,
and price each risk based on the
likelihood and consequencesthat
would result from itsoccurrence. No
matter how much Wall Sreet triesto
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convincethe market, risk cannot be
eliminated. Thereisno such thing as
an inherently good or bad risk, there
areonly mispriced risks.
Thedynamics of dealmaking have
and continueto change. With each
technological breakthrough or geo-
political event comesnew risksthat
must be quickly evaluated, priced
and allocated among the parties,
or off boarded to insurersor other
third parties. Allocation of theserisks

must be appropriately documented

to ensure enforcement. It ismore
essential than ever for the business
lawyer to understand hisor her client’s
businessmoded, industry dynamics
and transaction objectivesto develop
atrueappreciation of that client’strue
risk profile.

Clientsgenerally adapt and are
comfortabledealingwith an array of
traditional risksfallinginto certain
bucketsthat include compliance,

reputation, competition, operational,
and now, supply chain. Information
necessary to evaluate theserisks
isextracted through duediligence

and disclosuresin theform of
representationsand warrantiesfrom
the counterpartieswith exceptions
being set forth on schedules. Deal
terms could be adjusted to respond to
thedisclosed risks, aprocessthat was
cumbersome but generally worked in a
world whereriskswere atic and dow
changing. Consequently, partiescan be
lulled into afalse sense of complacency
wherein theformal contract isnever
again addressed until the contract was
set to expire.

Today'snew hyper-risk environment
demandsmorenimble contracts
designed for timely administration and
action. New riskssuch ascyber-hacking
that shut down production facilities;
theimposition of tariffsand trade
regrictionsand unchecked inflation
that unexpectedly spikethe cost of
criticd inputs, travel regtrictionsthat
limit accessto foreign-based consultants
to repair machinery, to nameafew,
can quickly threaten core operations.
Further complicating matters, the
interconnectivity within abusinesss
own operationsand with itscusomers
and suppliersadd an additional leve of
complexity in spotting, containing and
resolving risk factors.

Thesolution isto first build a
dynamic negotiating framework that
clearly identifiesknown risks, that
if wereto occur, could materially
impact abusnesssmode and pricing
assumptions.

And, in aworst-case scenario,
would that impact likely betrangtory
or permanent?For each risk, identify
which counterparty isin the best
position to prevent it from occurring
and, thus, should bear all or aportion
of thelossor additional cost should the
risk materialize. In someinstances, the
partiesmay be ableto shifttherisk to
athird party, such asan insurer, with
thefocus of the negotiations pivoting
to how much coverageto acquire
and who will pay the corresponding
premium.

Whether dealing with traditional
risksor new, novel risks, two
congiderationsarefrequently
overlooked:

* Any issuesthat went wrong must be
fixed immediately. Assgning blame
and financia responsbility can wait,
but abusnessscusomersand limiting
theharm to itsnameand reputation
cannot. Clearly establishing this
principlein the agreement isascritica
asdefining the processthe partieswill
follow in excdlatingissues Determining
how problemswill beresolved isworth
thetimein negotiations. When it
meatters, it matters.

 Theability to properly evaluate and
pricevariousrisksdependson timely
accessto accurateinformation. Decide
what information isneeded and which
party hasit. If your counterparty

has accessto theinformation, your
contract should provide you with
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immediate access to it, especialy
duringacrisisstuation.
Thedynamic and ever-changing
natureof risksin commercial contracts
d, requires adopting business protocols
that move sgned contractsfrom
the back shelf to thefront, with a
commitment to periodicaly review,
revise and enforce agreements,
n if necessary. Doing so enhances
predictability and increases reiability
between the counterparties.

o Thegoal isto ensurethat contract
S provisonsalign with redlity and
na provide clear economic and financial
ow incentives (and disincentives) to lessen
be therisk or severity of disruptions. In
cy doing s0, negative outcomeswhen a s
r risk turnspricey can be mitigated by
/as asound working relationship with
your counterparty. In theend, failing
ent to communicatetimely with your
counterparty when you see signsthat
nd changeison the horizon may bethe
“:E biggest risk factor to your business.
e

Craig Owen White Egq., isthe
partner-in-charge of Hahn Loeser &

nts ParksLP'sCleveland Office Caleb P.
Ohrn, Ex., isan assodateat thefirm.
- They both aremembersof thefirm’s

CorporatePractice Area. Contact
‘ Craigat cow@hahnlaw.com. Contact
S Caleb at cohrn@hahnlaw.com.

nd

ng

ry
fy

g
n
the
the

" ' EXCE
E

SECTAT
“RY DAY

NS.

ng

Hahn Loeser provides tailored solutions for our clients looking to grow. We have yvears of :
a experience representing businesses selling to private equity, and our responsive team is committed
i”ng to getting the deal done for our clients. Whatever your legal needs are, we are here to help.
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