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Q&A With Hahn Loeser's Steven Mintz 

Law360, New York (January 08, 2010) -- Steven J. Mintz joined Hahn Loeser & Parks 
LLP in 2008 as a partner in the litigation area, where he helps lead the area's appellate 
practice group. Prior to joining Hahn Loeser, Mintz worked for six years in the appellate 
section of the Antitrust Division, U.S. Department of Justice, in Washington, D.C. In that 
capacity, he briefed and argued civil and criminal antitrust, administrative law and 
immigration appeals in the federal courts of appeals. 

Mintz was the lead Antitrust Division attorney in two U.S. Supreme Court cases and has 
extensive experience in briefing Supreme Court appeals. He has special expertise in 
the extraterritorial application of U.S. antitrust laws. Prior to his government service, 
Mintz was a trial and appellate litigator. 

Q: What is the most challenging case you've worked on, and why? 

A: Empagran SA v. F. Hoffmann-LaRoche Ltd., a series of appeals I worked on at the 
U.S. Department of Justice, was particularly challenging because the case involved so 
many “moving parts.” 

The legal issue was whether the Sherman Act, as amended, gives the federal courts 
jurisdiction over lawsuits by foreigners claiming to have suffered antitrust injuries, 
primarily from international cartels (in this case the vitamins cartel), outside the U.S. 
Foreign plaintiffs have an interest in filing antitrust suits in the U.S. because most other 
countries do not offer the combination of treble damages, liberal discovery and jury trials 
that are available here. 

The government became involved as amicus curiae when the case was on appeal to 
the District of Columbia Circuit. The case then went to the U.S. Supreme Court, and 
then on remand back to the D.C. Circuit. 

The case involved both economic analysis and political issues. The government 
addressed a variety of interests in formulating its positions, including its interests in 
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general deterrence of cartels, the balance of incentives in the Antitrust Division’s 
criminal amnesty program, the views of the Federal Trade Commission, the views of the 
U.S. State Department and the United States’ relationships with foreign governments, 
several of which submitted amicus curiae briefs. 

I helped draft the government’s briefs at all levels and then argued the case on remand 
to the D.C. Circuit. The argument was complicated because the Supreme Court’s 
decision, although it enunciated general principles about extraterritorial jurisdiction, did 
not resolve the case. The Supreme Court chose not to address the plaintiffs’ alternative 
theory that the vitamins cartel would have been unsustainable if the United States had 
been excluded from it, so that plaintiffs’ injuries would not have occurred “but for” the 
cartel’s effect on U.S. commerce and their injuries were not independent of U.S. 
commerce. 

I was fortunate to have the opportunity to articulate the government’s position in a way 
that helped to persuade the D.C. Circuit to follow the government’s position and to set 
the prevailing jurisdictional rule for these foreign antitrust claims. 

Q: What do you do to prepare for oral argument? 

A: I outline the most important points I want to make, and responses to the most likely 
questions, and try to internalize (but not memorize verbatim) the outline so that I will not 
need to refer to notes during the argument. 

When representing the appellant, I try to hone in on the trial court’s most obvious errors 
and unfair decisions. When representing the appellee, I develop responses to the most 
important arguments made in the appellant’s reply brief. 

Moot court sessions are also important, and I find it helpful to have the moot panel 
include lawyers who are both familiar and unfamiliar with the case. When the court 
panel that will hear the argument is identified in advance, I like to see the panel in action 
one or two days before the argument. 

Q: What are some of the biggest problems with the U.S. appeals process? 

A: At the systemic level, the judicial selection process for federal appellate judges is 
overpoliticized, a problem that was displayed vividly in Justice Sotomayor’s 
confirmation. Just as excessive campaign contributions and spending tend to 
undermine public confidence in elected state judges, a highly partisan selection process 
for federal judges leads the public to see judges as another species of politician. 

At the nomination stage, presidents should avoid choosing ideologues of any variety. 
Judges are human and entitled to views and predispositions, but a judge who is pushing 
an ideology undermines the most basic rationale of an independent judiciary, which is 
litigants’ belief that they will get a fair hearing from an open-minded court on the 
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particular facts of their case. At the confirmation stage, Congress needs to find a way to 
de-emphasize partisanship and the pressure of special interest groups. 

At the level of process, I am concerned that the general shrinking of oral argument time, 
apparently in response to the courts’ crowded dockets, may be counterproductive. 
Clients must still pay for their lawyer to travel and argue, whether the argument is 30 
minutes or 10 minutes, but 10 minutes may not allow serious exploration of the law or 
facts of a case. Perhaps more categories of straightforward cases should be decided 
without argument so that more time can be allotted to complex and close cases. 

The policy against piecemeal appeals, while important as a general matter, also may 
need tinkering. The policy may give district courts too much discretion over issues of 
law: when legal rulings do not amount to a final judgment, and the ruling cannot be 
certified for appeal or the district court refuses to certify it, the case typically must 
proceed to trial (or a party is compelled to settle) on a potentially erroneous legal 
premise. 

Perhaps more interlocutory appeals could be allowed on a petition basis, and subject to 
strict time limits, similar to the process of appeals of removal decisions under the Class 
Action Fairness Act. 

Q: Aside from your own cases, which cases currently on appeal are you following 
closely, and why? 

A: From my time in the Department of Justice, I developed an interest in certain antitrust 
issues that I continue to follow. The Supreme Court has been active in the antitrust area 
in recent years, so I follow antitrust cases that are before the court or seem to be likely 
candidates for grants of certiorari. 

One particularly interesting case is Cascade Health Solutions v. PeaceHealth, 515 F.3d 
883, 2008 U.S. App. LEXIS 2256 (9th Circ., Feb. 1, 2008), in which a panel of the Ninth 
Circuit set a legal standard for determining when bundled discounting constitutes anti-
competitive conduct under the Sherman Act, and in doing so created a conflict in the 
federal circuits. Bundled discounting is a complex and developing area of the law. The 
issue of the proper legal test may now be headed for the Supreme Court. 

Q: Outside your own firm, name one lawyer who’s impressed you and tell us why. 

A: As a junior associate with another firm, I worked on an appellate brief with Erwin 
Griswold, the former U.S. solicitor general and dean of Harvard Law School. He took my 
draft argument, made only a few small wording changes and the argument was 
substantially better. 

I was impressed that he did not think it necessary to rewrite my draft, not because my 
draft was so good, but because he knew the critical points and words that mattered 
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most. There was no wasted effort in his editing, and no unnecessary words in his 
writing. 

Q: What advice would you give to a young lawyer interested in getting into your 
practice area? 

A: If an appellate-level clerkship, state or federal, is available to you as an option, take 
it. 

With respect to brief writing, study past briefs written by the well-known Supreme Court 
practitioners. Many briefs are available online, and briefs in famous Supreme Court 
cases have been collected in bound volumes. Briefs by the U.S. Office of the Solicitor 
General, which are available on the Department of Justice Web site, are also generally 
excellent. 

Pay attention to how high-quality briefs frame and organize the issues; style; tone; and 
the use of precedent. Try to attend oral arguments in federal or state appellate courts; if 
you cannot attend in person, some courts make arguments (at least the audio) available 
online, and some states like Ohio broadcast state supreme court arguments on cable 
television. What styles of argument seem to be effective with the court? How do the 
effective advocates answer the judges’ questions while also making the points they 
believe are important? 

Although it can be difficult to get paying-client arguments as a junior lawyer, some firms, 
courts and organizations offer pro bono opportunities to argue criminal, immigration and 
other specific categories of cases on appeal. 


