
Is Your Work-in-Process Inventory a Patent Risk? 
Even Temporary Patent Infringement is Actionable

By: William S. Nabors, Esq.

The manufacturing of many commercial products is often a multiple-step process involving many phases through which 
the products must pass before reaching their end-state. When it is necessary to determine whether a certain product is 
infringing a patent, analysis of the product-in-question usually focuses on that product in its final, market-ready form. 
However, patent infringement can occur before that point, during the manufacturing process, making it necessary to use 
caution to avoid infringement during all phases of product production. A recent decision by the Court of Appeals for the 
Federal Circuit (CAFC) is a good reminder that even the temporary condition of a product may determine the outcome of a 
patent infringement dispute.

Gemtron Corporation is the owner of U.S. Patent 6,679,573, in part claiming a refrigerator shelf with a piece of glass 
secured in a one-piece molded frame. The frame of the patented refrigerator shelf is shaped so that the glass snaps into 
the frame from the underside, and the glass is held in place by snap-fit features molded into the frame. The patent claim 
defined the frame as having a "relatively resilient" edge that temporarily deflects and rebounds in order to snap-secure 
the glass.

Saint-Gobain Corporation began producing a refrigerator shelf with a frame that allows glass to snap-fit into its 
underside. The finished product was not sufficiently flexible to insert or remove the glass; however, when the glass was 
assembled into the Saint-Gobain frames, the frames were warm and flexible.

Saint-Gobain sued Gemtron seeking a judgment that their product did not infringe, and Gemtron in turn sued Saint-
Gobain for patent infringement. Saint-Gobain took the position that its finished product did not have the resilient 
features for holding the glass as required by the patent. Gemtron argued that the Saint-Gobain frame was resilient while 
warm when the frame and the glass were snapped together, satisfying the claim of the patent. 

Critical to resolving the dispute was determining the point in the manufacturing process when the resiliency of the frame 
should be evaluated. The District Court concluded that the term "relatively resilient" in Gemtron’s claim was defined in 
relation to the time of insertion of the glass into the frame, and not to the time of the shelf’s use in a refrigerator. As 
such, the District Court held that Saint-Gobain was infringing the patent. Saint-Gobain appealed to the CAFC.

The CAFC agreed with the District Court, reasoning that the claim language itself suggested that the resilient feature of 
the frame was only needed for assembly. The fact that the Saint-Gobain frame only exhibited the required flexibility for a 
short duration was not important. The determinative fact was that this short period of resiliency enabled the assembly of 
the glass with the frame.

Temporary patent infringement is still patent infringement. Consult with your patent counsel when you become aware of 
patents that may be relevant to your product at any step in the production process.
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