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On June 4, 2010, the United States Patent and Trademark Office (USPTO) proposed the creation of a new, multi-track 
patent examination system. The proposed system would offer three options for the examination of patent applications, 
allowing patent applicants to choose between fast-track “prioritized” examination, ordinary examination, and delayed 
examination. The goal of the proposed program is to provide greater control over the rate with which applications are 
examined and promote greater efficiency in the patent examination process.

The USPTO will be seeking comment on the proposed multi-track patent examination system during a public meeting 
which is scheduled to be held July 20, 2010 at 1:30 p.m. at the USPTO headquarters located in the Madison Building, 600 
Dulany Street in Alexandria, Virginia. Those interested in attending the meeting must register by 5 p.m. (EST) on July 16, 
2010.  

The current backlog of pending, unexamined patent applications at the USPTO is currently over 700,000. These 
applications are typically examined by order of their effective U.S. filing date. As seen from the graph1 below, about 10% 
of all applications filed before 2004 are still pending, and over 60% of applications filed in 2007 are still pending.  

Track 1 of the proposed program is prioritized examination aimed at providing a first Office action on the merits within 
four months of filing the patent application, and a final disposition within 12 months of prioritized status being granted. 
Track 2 of the program is equivalent to the current examination process, which takes, on average, 34 months to complete. 
Track 3 of the program is the delayed examination, and would allow the owners of non-continuing applications first filed 
at the USPTO up to 30 months to decide whether to request examination. This track would be available to an inventor who 
files first in the United States, provided the applicant does not request non-publication. Failure to choose either Track 1 
or Track 3 would result in the application being placed into Track 2 by default; however, the proposed program is 
designed to give applicants the ability to move between tracks in order to either accelerate or delay their patent 
examination process as needed.

  
1 www.patentlyo.com/patent/2010/05/my-entry.html
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For applications filed in the USPTO that are based on a prior foreign-filed application, no action would be taken by the 
USPTO until the agency receives a copy of the search report, if any, and first office action from the foreign office as well 
as an appropriate reply to the foreign office action if the foreign office action was made in the application filed in the 
USPTO. Following or concurrent with the submission of the foreign office action and reply, the applicant would then be 
permitted to request prioritized examination under Track 1 or obtain processing under the current procedure of Track 2. 
This proposal would increase the efficiency of the examination of these applications by avoiding or reducing duplication 
of efforts by the office of first filing and the USPTO.

The USPTO believes that overall pendency would be decreased by its proposed new program in four ways:

1. Increased resources in Track 1 would result in increased output;

2. The utilization of search and examination work done by other offices would result in greater efficiency;

3. Applicants choosing Track 3 because their applications are of questionable value might ultimately not pursue 
their application examination; and 

4. Applicants with applications first filed abroad might ultimately not pursue their application examination.

One issue left open by the proposed a multi-track patent examination system is the setting of fees for each track, 
especially for small and micro-entities. It is expected that applicants choosing the fast-track examination option would 
be required to pay an as-of-yet undetermined amount in addition to the standard filing fee, while those applicants 
choosing the delayed examination would pay a reduced amount. At this point in time, the USPTO does not have statutory 
authority to discount the Track 1 filing fee for small or micro-entities.  If such enhanced authority were provided by 
Congress with the passing of the necessary legislation, however, it is envisioned that the USPTO would grant a 50% 
discount for small entities and a 75% discount for micro-entities.  

In summary, the USPTO has proposed a multi-track patent examination system which is expected to provide greater 
control over the speed with which applications are examined, while promoting greater efficiency in the patent 
examination process. The goal of the USPTO is to implement the multi-track patent examination system sometime during 
the first half of 2011.  
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