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Amid calls for reform of the patent system generally and patent litigation specifically are claims about the alleged 
explosive growth in both the number of patent infringement lawsuits filed and the amounts of damages awards, among 
other alleged problems. But an examination of the facts suggests that the evidence behind these claims is mixed at best. 
In this article I explore that evidence and some related issues.

Growth of patent infringement lawsuits

To be sure, patent litigation has been a growth industry in recent years. For example, there were nearly twice as many 
patent infringement lawsuits filed in 2006 than in 1993.1 But that only tells part of the story, because although the 
growth rate of filings was approximately 50% per year from 1993 through 1999, that figure dropped to approximately 
15% per year from 2000 to 2006.2 Along with what appears to be some stabilization in the growth of patent infringement 
lawsuits, the number of patent infringement lawsuits actually going to trial has dropped. In 1997, 6% of cases went to 
trial, whereas that number dropped to between 3-4% for the years 1999-2006.3

Trends in damages awards in patent litigation

Patent infringement damages awards have grown significantly since the early 1990’s.  One source calculates that the 
median patent infringement damages award for the years 1990-1999 was slightly above $2 million, but grew to 
something less than $4 million for the years 2000-2006.4

But looking at some details provides a great deal of insight. Professor Paul Janicke of the University of Houston Law 
Center has compiled a great deal of data about patent litigation over the last several years, which he has collected in a 
website called patstats.org (www.patstats.org). One interesting report lists all jury verdicts between January 1, 2005 
through July 19, 2009, ranked by amount. Of the top 10 verdicts during that period, eight were in cases that patentees 
brought against competitors, one was brought by a university and one was brought by a patent holding company (or, as 
some would say, a “troll”). Expanding that list to the top 20 verdicts over the period, and five were in cases brought by 
patent holding companies. Indeed, of the 188 verdicts Professor Janicke reports (including several in which the defendant 
prevailed), it is apparent that in the vast majority the plaintiff is a practicing entity that has sued a competitor.

Another interesting body of statistics relates to the measure of damages awarded in favor of a winning patentee. In 
patent infringement litigation, if the patent holder is the seller of a product that competes with the accused infringing 
device or system, the patent holder may be able to recover lost profits as damages. If the patent holder does not sell a 
product that competes with the accused infringing device or system, generally the winning patent holder may only recover 
“reasonable royalties.” Ordinarily, lost profits will be a higher measure of damages than reasonable royalties. Some point 
to a shift in awards from lost profits to reasonable royalties in recent years as evidence that patent holding companies 
have assumed a dominant role in patent litigation; however, whether there has been such a shift is questionable. In the 
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1980’s, reasonable royalty awards were much more common than lost profits awards. In the 1990’s, there was a shift in 
awards towards lost profits, but during this decade that trend has reversed again, with the percentage of reasonable 
royalties awards roughly the same as it was in the 1980’s.5

Some conclusions

What can the above statistics tell us about the state of patent litigation in the United States? Do these statistics provide 
support that the patent system is broken? I submit that the statistics suggest the following:  

First, for the most part, the major patent infringement cases involve companies that are using their patents as part of 
their arsenal against the competition. As the pace of advances in technology continues to accelerate, patents have 
become an increasingly important asset, and the owners of those assets are exploiting their investments in them.  This 
naturally leads to not only more litigation, but also litigation involving higher stakes - and therefore higher damages.

Second, courts are controlling the keys to the courthouse in patent litigation. As mentioned above, although the number 
of patent infringement filings continues to grow, the percentage of lawsuits going to trial has dropped significantly. 
Cases such as KSR, eBay and Seagate have altered the odds in favor of defendants, and the drop in cases going to trial 
can be attributed to more summary judgments and settlements resulting from this altered landscape.

Third, the impact that patent holding companies have had is unclear. Although the percentage of reasonable royalty 
awards (the measure of damages available to non-practicing entities) is higher in this decade than it was in the 1990’s, 
it is consistent with the percentage of reasonable royalty awards in the 1980’s. Moreover, patent holding companies 
comprise a small portion of the owners of the largest verdicts over the last several years.

Whether the patent system needs “reform” is probably a matter of one’s perspective.  Some of the key patent litigation 
statistics, however, do not make a compelling case that there are serious problems with the system.
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