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LLC interests in bankruptcy

GUEST     EDITORIAL By Michael R. Dal Lago, Esq.

The treatment of a judgment debtor’s membership interests in a limited liability company 
(“LLC”) is an issue that often arises in the context of asset protection planning, as well as 
within the bankruptcy arena1 . Judgment creditors may seek to foreclose on a judgment debt-
or’s membership interest and force a liquidation of the LLC, and the judgment debtor may 
oppose such efforts with varying degrees of success.  As explained below, such remedies are 
contingent on whether the membership interest pertains to a single member LLC (“SMLLC”) 
or a multi-member LLC (“MMLLC”).

To begin the process of enforcing a money judgment against an LLC interest, most practitio-
ners will pursue a charging order in accordance with Fla. Stat. § 608.433.  “A charging order is 
a remedy that a creditor of a member in an LLC (or of a partner in a limited partnership) can 
receive from a court that instructs the entity to give the creditor any distributions that would 
otherwise be paid to the partner or member from the entity.”  Alan S. Gassman, Christopher 
J. Denicolo, David L. Koche, and Thomas O. Wells, After Olmstead: Will a Multiple-member 
LLC Continue to Have Charging Order Protection?, 84 Fla. B. J. 8 (Dec. 2010).  This remedy 
does not authorize the transfer of the judgment debtor’s right, title and interest in an LLC to 
the judgment creditor.  Consequently, the charging order does not permit a foreclosure and 
liquidation of the assets that are owned by the LLC.  It only gives judgment creditor’s rights 
to the future profits or distributions that may – or may not – be made from the LLC to the 
member (i.e., the judgment debtor).  Because of this limitation, judgment creditors often view 
the charging order as a frustrating and unappealing remedy. 

An alternative to the charging order arises when the LLC is a SMLLC and not a MMLLC.  
Under these circumstances, the judgment creditor has the ability to force a foreclosure and 
liquidation of the membership interest in accordance with Fla. Stat. § 56.061.  The basis 
for this alternative remedy rests upon the transferability of a member’s LLC interest in a 
MMLLC versus a SMLLC.  In the context of an MMLLC, an assignment of a member’s LLC in-
terest is generally restricted to the member’s economic interests and prohibits the assignee 
from participating in the management of the LLC, unless all remaining members approve a 
full assignment of the members’ rights.  More specifically, “[u]nless otherwise provided in the 
articles of organization or operating agreement, an assignee of a limited liability company 
interest may become a member only if all members other than the member assigning the 
interest consent.” Fla. Stat. § 608.433. These restrictions on transfer, however, are applicable 
only to MMLLCs and not to SMLLCs.  As the Florida Supreme Court has noted:

The limitation on assignee rights in [Florida Statute] section 608.433(1) has no application 
to the transfer of rights in a single-member LLC. In such an entity, the set of “all members 
other than the member assigning the interest” is empty. Accordingly, an assignee of the 
membership interest of the sole member in a single-member LLC becomes a member--and 
takes the full right, title, and interest of the transferor--without the consent of anyone other 
than the transferor.

Olmstead v. FTC, 44 So. 3d 76, 81 (Fla. 2010)

Similarly, the United States Bankruptcy Court for the District of Colorado recognized this 
distinction and stated:

the charging order...exists to protect other members of an LLC from having involuntarily 
to share governance responsibilities with someone they did not choose, or from having 
to accept a creditor of another member as a co-manager. A charging order protects the 
autonomy of the original members, and their ability to manage their own enterprise. In 
a single-member entity, there are no non-debtor members to protect. The charging or-

1  In the context of a bankruptcy, the issue would be whether the membership interest is property of the bank-
ruptcy estate and, if so, to what extent.
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Foreclosure Assistance – Just a phone call away
Legal Aid has established a local ‘hotline’ for those who need 
legal assistance on foreclosure related matters.  Homeowners 
who cannot afford an attorney can call (239) 775-4024, and 
eligible clients will be scheduled with an appointment to meet 
with LASCC’s Housing Unit Staff Attorney, Isam Alsafeer, Esq.  
Legal Aid can provide free legal advice to clients on a host of 
issues, including:  Pre-Foreclosure, Foreclosure, Property Tax 
Liens, Deficiency Judgments/Post-Judgment collections, and 
HOA Foreclosures.  Legal Aid’s website also contains materials 
produced by the Collier County Foreclosure Task Force, 
including numerous videos concerning foreclosure prevention 
and assistance, as well as local, state and national resources 
available to homeowners.

Legal Aid Notes  continued from page 4
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der limitation serves no purpose in a single member limited 
liability company, because there are no other parties’ interests 
affected.  

In re Albright, 291 B.R. 538, 541 (Bankr. D. Co. 2003)

The Olmstead decision is very instructive on these issues and 
led to several amendments to the applicable Florida Statutes 
by the Florida Legislature.  In Olmstead, the Court was asked 
to resolve the following certified question from the 11th Circuit 
Court of Appeals: “Whether, pursuant to Florida Statute Sec-
tion 608.433(4), a court may order a judgment-debtor to sur-
render all ‘right, title, and interest’ in the debtor’s single-member 
limited liability company to satisfy an outstanding judgment,” 
Fed. Trade Comm’n v. Olmstead, 528 F.3d 1310, 1314 (11th Cir. 
2008).  The essence of the issue was whether a judgment credi-
tor was limited to the charging order remedy against a judgment 
debtor’s membership interest in a SMLLC where there are no 
non-debtor member concerns.  The Olmstead Court concluded 
that “the statutory charging order provision does not preclude 
application of the creditor’s remedy of execution on an interest 
in a single-member LLC.” Olmstead, 44 So. 3d 76, 78.  

In turn, the Olmstead decision led to the May 31, 2011 Legislative 
Amendments to the Florida Statute governing LLCs (“Amend-
ments”).  These Amendments now provide, in pertinent part, as 
follows:

608.433(6) In the case of a limited liability company hav-
ing only one member, if a judgment creditor of a member or 
member’s assignee establishes to the satisfaction of a court 
of competent jurisdiction that distributions under a charging 
order will not satisfy the judgment within a reasonable time, a 
charging order is not the sole and exclusive remedy by which 
the judgment creditor may satisfy the judgment against a judg-
ment debtor who is the sole member of a limited liability com-
pany or the assignee of the sole member, and upon such show-
ing, the court may order the sale of that interest in the limited 
liability company pursuant to a foreclosure sale. A judgment 
creditor may make a showing to the court that distributions 
under a charging order will not satisfy the judgment within a 
reasonable time at any time after the entry of the judgment 
and may do so at the same time that the judgment creditor 
applies for the entry of a charging order.

608.433(8) In the case of a limited liability company having 
more than one member, the remedy of foreclosure on a judg-
ment debtor’s interest in such limited liability company or 
against rights to distribution from such limited liability compa-
ny is not available to a judgment creditor attempting to satisfy 
the judgment and may not be ordered by a court.

In reviewing the Amendments, most practitioners are comfort-
able in advising their clients that an LLC’s assets will be shielded 
from a judgment creditor’s direct attacks as long as the LLC 
has two or more members and would otherwise qualify as a 
MMLLC.  In most instances, this is the correct approach under 
the Amendments.  However, the devil is in the details of Fla. Stat. 
§ 608.433(9)(c) of the Amendments, which provides an excep-
tion to this general rule.  Specifically, Fla. Stat. § 608.433(9)(c) 
provides that the Amendments shall limit the availability of “oth-
er equitable principles not inconsistent with this section”.  This 
important provision of the Amendment can be utilized as a ba-

sis to argue that some MMLLCs should be treated as SMLLCs 
when all of the members – for example, a husband and wife – are 
jointly liable to the judgment creditor.  In support of this posi-
tion, one could argue that the underlying policy of protecting 
the innocent non-debtor members of a MMLLC – as noted in 
Olmstead– no longer exists where all members are jointly liable 
under the same judgment.  In essence, there are no non-debt-
ors to protect in that situation.  If this argument is successful, a 
Court may allow a levy and execution of the membership inter-
ests in the MMLLC under Fla. Stat. § 56.061 (assuming that all 
of the other requirements under Fla. Stat. § 608.433 are met2), 
notwithstanding that section’s prohibition of foreclosure on a 
judgment debtor’s interest in a MMLLC.

Therefore, the more prudent approach in the early stages of as-
set protection planning is to develop a MMLLC where at least 
one member has little to no risk of being named in a money 
judgment with the other members of the MMLLC.  “One com-
mon planning technique is to create a trust for the children that 
will be an additional member and own at least a 5% member-
ship interest in the LLC to create a significant interest owned 
by the nondebtor member”  Thomas O. Wells, Asset Protection 
in Florida: Asset Protection Provided With Florida Business Enti-
ties 4-23 (Fla. Bar. Publ. 2008).  While the Amendments may ap-
pear to render this practice as unnecessary, the Florida Courts 
have yet to determine whether, or under what circumstances, a 
MMLLC equitably should be collapsed to a SMLLC under Fla. 
Stat. § 608.433(9)(c).  Therefore, to rely solely on the Amend-
ments to protect the membership interests in a MMLLC among 
members that are affiliates could prove to be a costly mistake.

Michael R. Dal Lago is a partner in the Naples office of Hahn 
Loeser & Parks LLP and has more than 12 years of experience in 
all aspects of insolvency and bankruptcy matters throughout an 
array of industries.  He is licensed to practice law in Florida, New 
York and New Jersey. 

2 In order for a court to order the sale of a judgment debtor’s interest in a limited 
liability company when the judgment debtor is the sole member of that limited 
liability company, the judgment creditor must first establish that distributions 
under a charging order will not satisfy the judgment within a reasonable time.  
Hage v. Salkin, 2012 U.S. Dist. LEXIS 29101, 9-10, 2012 WL 718644 (S.D. Fla. 
Mar. 6, 2012).


